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7% % ° (% Radtke, in: Minchener Kommentar zum StGB, 3.Aufl,,
2016-beck-online, Vorb. Zu §38 Rn.59ff.)~ % # /2 7 & 7| L & ¥ 3 i
Mo T fiR 2 OR B R F 7] AL ‘.% ( Federal Sentensing Guidelines;
FSG) > & H 1 ﬁ*ﬂ”éﬁﬁ TRAIHAEAIF REEFE
2Rt E 0 EERBEIE R 46 i prﬁgﬂﬂjﬁ'mlﬁai "’Cﬁ-/&’wﬁi""}:}
AR L REAFRZHESE o (422 7 FHE ; Aufbau einer
Strafzumessungsdatenbank) (p #2009 £ =g EHE > 7 &
%% ) % o (4 Johannes Kaspar, Sentencing Guidelines versus freies
richterliches Ermessen-Empfiehlt sich eine Reform des
Strafzumessungsrechts? NJW-Beil 2018, 37/39ff.-beck-online; 3 & p *
EAFHE - SR p w2 51 4751 % < > W Hiroyuki Nakagawa,
Die Strafzumessung in der Tatsacheninstanz, in: Wolfgang Frisch(Hrsg.),
Grundfragen des Strafzumessungsrechts aus deutscher und japanischer
Sicht, 2011, 201(209) M2 .7 %+ 2 WEpnz £ 88 37 3;%
FRPE AP LA EF pd ‘E_’Jfﬁf"' M PHEELL
VPR R 2 FARPME o MY E RERE T L | € (The U.S.
Sentencing Commission) % # ”“The 2018 Guidelines Manual (effective
November 1, 2018)” » https://www.ussc.gov/guidelines/2018-guidelines-
manual( {s &30 p #): 108/2/21) TR Q)I?  ABRE B I AR
Z g A EE s LR T EREBNEAE F
https://www.tpi.moj.gov.tw/HitCounter.asp?xltem=339322&ixCuAttach=
105563 (ﬁ‘x?é’iiﬂ%‘fﬂ # 1108 F 2% 21p)
CERergR L T2 dRiER ) o HRZ 2 70 % (FELONY) £ 25~
&-@E?ﬁ“l%QE%H(LWESENTENCEMHTHOUTPAROLE)7 LRI 3
904 £ 2 % 2P B2 AEH T7iE228d o FMAWERZIKD A
A BB R g g (T e
o % A4E% 48 -92£8% > F 10-19-
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WFPT 1969 £ 7 e d 2% AL AAE F IR
B E R A8 TEH LR 2

)

li—
NA TR HEREIN2Z A ERT P B2 EH N E
LSRN NI FLE S-S &

£3
% (Alternativentwurf) » #-pt = £ 3 345 c,,f,j Lo WE 1

%g ’ "5':‘3IJ

/Q.

it 4r 7] | (Ungehorsamszuschlag) m &% £ 3 - 1986 & 7% i3
T % 232%F 0 FA PR R AT AR g0 P
Wt AR E T EZ g AR ERS o8 UK
oo B FEURF R LR 0 - R PR
T MANEB R P2 A E R T TH|4rf K 2003 & 12 * 27 7
Mo B rr R 2 ¥ 2R 5 B E 2 & & (Schwerer sexueller

z
MiBbrauch von Kindern)2_ £ o 7 2 4 » 372 % 176a 5 % 1

FAHRTE X R R RTL AT 35 176 iF % 130 2

7 % B Heger, in: Lacker/Kiihl, StGB, 29.Aufl., 2018-beck-online, §176a Rn.
2.8 Renzikowski, in:Minchener Kommentar zum StGB, 3.Aufl., 2017-
beck-online, §176a Rn.10f.; Renzikowski, Das Sexualstrafrecht nach dem
6. Strafrechtsrechtsreformgesetz- 2. Teil, NStZ 1999, 440/441f.-beck-
online. AR e E 2 M Fu[IEHF 224K » F #7335 o

54 MACRE 22 % 176 152 % 176a i 7304 82
5% 176 i% ¥ 523 ML iF(Sexueller MiBbrauch von Kindern)

(1) Wer sexuelle Handlungen an einer Person unter vierzehn Jahren (Kind)

vornimmt oder an sich von dem Kind vornehmen laRt, wird mit
Freiheitsstrafe von sechs Monaten bis zu zehn Jahren bestraft.

(2) Ebenso wird bestraft, wer ein Kind dazu bestimmt, daR es sexuelle
Handlungen an einem Dritten vornimmt oder von einem Dritten an
sich vornehmen |aft.
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TR EHAFEEE 0 e M1 E T2 pd Ao
EALBIR AR o BEERE R R T 1979 #9 fhmiif i
¥

F
AER A8 EHR T AN - TEET L HIY AEE 0 FIRE

RERML R PR F SRR R AT PIALT
%ﬂ%iuﬁéﬁaﬁogﬂ+ﬁ-48ﬁ Jﬂ4ﬁaé;
A

WU ’ifgju]i] y; » {Z e B
s ,nulla poena sine culpa” ; %P

F I e
TEHA6ER 1IEF 1E) o RREF AF o %A
y H

(1) 81438 14 A2t (23) 9% P FsARABmpe FwEs:
'ﬁ ' Beb6 B2 L 10 E LT A Ao
(ﬂ@ﬂjﬁil‘?vﬁﬁéé%$34ﬁﬁi?$ﬁﬁa%’@
T I8, jrgl fe 22| BJ o
% 176a i ¥523 5 BcE 2 & F(Schwerer sexueller MiRRbrauch von
Kindern)

(1) Der sexuelle Missbrauch von Kindern wird in den Fallen des § 176 Abs.
1 und 2 mit Freiheitsstrafe nicht unter einem Jahr bestraft, wenn der
Tater innerhalb der letzten finf Jahre wegen einer solchen Straftat
rechtskraftig verurteilt worden ist.

(1) * % 176 5% 1352 % 230 % » 28 B2 F2 (75 AT 5
S Ll b P g g o g L*lﬁ”Tfsd
IIIJ °

PSR E G MR PR T2 & § 2 (VerfassungsmaBigkeit der
Rickfallbestimmung) 3t Z_» BVerfGE, BeschluR vom 16.1.1979- 2BvL 4-77,
NJW 1979, 1037 - 2T 2210 % 3211 2 ’;x’”‘n‘l v TRglp gt o

10 BVerfGE 20, BVERFGE Jahr 20 Seite 323 [BVERFGE Jahr 20 Seite 331] =
NJW 1967, NJW Jahr 1967 Seite 195; BVerfGE 25, BVERFGE Jahr 25 Seite

14



SRR E ZAPHEY

" ¥ #g:E % | (Alternative fur Deutschland; AfD)>"4g B
¥:& [+ (Bundestag)# 1) % J° 4r £ /2 & ¥ % (Gesetzentwurf zur
Strafscharfung bei Riickfall) » *+ 2018 # 12 * 14 p - 3§ ¢ ¥ fj*u
3% 3 % {774 (BT Drs. 19/6371) » %% B 5 & J° % At
M z_% & (die empfindliche Rechtngter)rTv = A€ 51R 4 (eine
,soziale Sprengkraft”) » & jo —"z Rt 2 o B A N2 RAE o ¥
IR % T § K R ZE,_'\*“H?;P =8¢ & % & #icdy (Daten des
Bundeszentralreglsters),]& £l F v ey L% > 2010

EXFPAERNGFLA B ERP LR E T
— 4g % j° #c(Die allgemeine Ruckfallquote)i‘g e 9% 0 4 E {S
H4v 3% - X ZHEFHETAHE 2 7 J° (Diese ,besonders

sozialschadlichen Gewohnheltsverbrecher”) T ST R 1
FE I# 2_ 7 % (ein generalpraventives Handeln) » 7& & £ { B 2
APE s g i F AR GHR R ERE o FIR VY FEH AL
S B TR RN R 0 R e R B A RE
POBRELRP R U A B REERF AR
TREAEZ L FEAE O NAE S ABIER TR C

(Strafscharfung bei Rickfall) %_- 1212 F 3 & 4 B =) i2 2

v

R

bye

269 [BVERFGE Jahr 25 Seite 285] = NJW 1969, NJW Jahr 1969 Seite 1059;
BVerfGE 41, BVERFGE Jahr 41 Seite 121 [BVERFGE Jahr 41 Seite 125] =
NJW 1976, NJW Jahr 1976 Seite 413; BVerfGE 45, BVERFGE Jahr 45 Seite
187 [BVERFGE Jahr 45 Seite 228] = NJW 1977, NJW Jahr 1977 Seite 1525).

11 Das bedeutet, daR - gemessen an der Idee der Gerechtigkeit - Tatbestand
und Rechtsfolge sachgerecht aufeinander abgestimmt sein miissen
(BVerfGE 25, BVERFGE Jahr 25 Seite 269 [BVERFGE Jahr 25 Seite 286] =
NJW 1969, NJW Jahr 1969 Seite 1059).

12 https://kripoz.de/2018/12/17/gesetzentwurf-zur-strafschaerfung-bei-
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HIEPT e 2 P o X 4o 1 3 Arizona v. Washington — % ¢
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(opening statement) = # iF § % U 4 2. M it (improper and

16 |International Covenant on Civil and Political Rights Article 14 paragraph 7 states that: ‘No one shall
be liable to be tried or punished again for an offence for which he has already been finally convicted
or acquitted in accordance with the law and penal procedure of each country.’

17 HUMAN RIGHTS COMMITTEE, Ninetieth session, Geneva, 9 to 27 July 2007, General Comment No.
32 states that: “...56. The prohibition of article 14, paragraph 7, ... does not prohibit the resumption of
a criminal trial justified by exceptional circumstances, such as the discovery of evidence which was not
available or known at the time of the acquittal.’

https://tbinternet.ohchr.org/ layouts/treatybodyexternal/TBSearch.aspx?Lang=en&TreatylD=8&DocT
ypelD=11 last visited: February 9, 2019.

18Y.S. CONST. amend. V provides that: ‘... nor shall any person be subject for the same offence to be
twice put in jeopardy of life or limb;...”
http://uscode.house.gov/view.xhtml?path=/frontmatter/organiclaws/constitution&edition=prelim last
visited: February 10, 2019.

13 North Carolina v. Pearce, 395 U.S. 711 (1969).

20 Aleman v. Illinois, 313 1Il.App.3d. 51 (2000).
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21 Arizona v. Washington, 434 U.S. 497 (1978).
22 .S. ex. Rel. Ferrari v. Henderson, 474 F.2d 510 (2™ Cir. 1973), cert. denied, 414 U.S. 843 (1973).

23 United States v. Busic, 639 F.2d 940, 953 (3" Cir. 1981), cert. denied, 452 U.S. 918 (1981).
24 U.S. v. Edmonson, 792 F.2d 1492 (9t Cir. 1986), cert. denied, 479 U.S. 1037 (1987).
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25 U.S. v. Carter, 704 F.2d 1063 (9" Cir. 1983).
% (5. v. Kinsey, 994 F.2d 699 (9" Cir. 1993).
27 U.S. v. Kinsey, 843 F.2d 383 (9" Cir. 1988), cert. denied, 487 U.S. 1223 (1988).
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28 Bozza v. United States, 330 U.S. 160 (1947).
2 United States v. Kane, 876 F.2d 734, 736-7 (9" Cir. 1989).
30 Basic Law for the Federal Republic of Germany Article 103 paragraph 3 stipulates that: ‘No person

may be punished for the same act more than once under the general criminal laws.” https://www.btg-
bestellservice.de/pdf/80201000.pdf last visited: February 10, 2019.
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31 The German Code of Criminal Procedure Section 359 provides that: ‘

Reopening of the proceedings concluded by a final judgment shall be admissible for the benefit of the
convicted person

1. if a document produced as genuine, to his detriment, at the main hearing was false or forged;

2. if a witness or expert, when giving testimony or an opinion to the convicted person’s detriment,
was guilty of willful or negligent breach of the duty imposed by the oath, or of wilfully making a false,
unsworn statement;

3. ifajudge or lay judge who participated in drafting the judgment was guilty of a criminal violation
of his official duties in relation to the case, unless the violation was caused by the convicted person
himself;

4. if a civil court judgment on which the criminal judgment is based is quashed by another final
judgment;

5. if new facts or evidence were produced, which, independently or in connection with the evidence
previously taken, tend to support the defendant’s acquittal or, upon application of a less severe penal
norm, a lesser sentence or a fundamentally different decision on a measure of reform and prevention;
6. if the European Court of Human Rights has held that there has been a violation of the European
Convention on the Protection of Human Rights and Fundamental Freedoms or of its Protocols and the
judgment was based on that violation.” https://www.gesetze-im-

internet.de/englisch_stpo/englisch _stpo.html#p2085 last visited: February 10, 2019.

32 The German Code of Criminal Procedure Section 362 provides that: ‘

Reopening of proceedings concluded by a final judgment shall be admissible to the defendant’s
detriment

1. ifadocument produced as genuine, for his benefit, at the main hearing was false or forged;

2. if a witness or expert, when giving testimony or an opinion for the defendant’s benefit, was guilty
of willful or negligent violation of the duty imposed by the oath, or of willfully making a false, unsworn
statement;

3. ifajudge or lay judge participated in drafting the judgment who was guilty of a criminal violation
of his official duties in relation to the case;

4. if the person acquitted makes a credible confession, in or outside the court, that he committed
the criminal offence.’” https://www.gesetze-im-internet.de/englisch stpo/englisch stpo.html#p2085
last visited: February 10, 2019.

33 The German Code of Criminal Procedure Section 373a provides that: ‘

(1) Reopening of proceedings concluded by a final penal order to the convicted person’s detriment
shall also be admissible if new facts or evidence have been produced which, either alone or in
conjunction with earlier evidence, tend to substantiate conviction for a felony.

(2) In all other cases Sections 359 to 373 shall apply mutatis mutandis to the reopening of the
proceedings concluded by a final penal order. https://www.gesetze-im-
internet.de/englisch_stpo/englisch stpo.html#p2148 last visited: February 11, 2019.
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