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28 Immanuel Kant, Metaphysics of Morals (Metaphysik der Sitten) [MS] 6, p. 277
(trans. Mary Gregor), Cambridge, U.K.: Cambridge University Press (1996) (“sexual
union in accordance with law is marriage (matrimonium), that is, the union of two
persons of different sexes for lifelong possession of each other’s sexual attributes.”)
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ZHETHIBIE - REFEFFRABEIEGRCS 14 RATIRE Z FERAFE - (HiBHETR
Bt ag DK 1R R R EE %é\KTﬁ»@Z TR WHIERIREE (R - iBMHZEE IL[E
REEWRRE - SEEFEGEE 2 0 - MERFOBZEE 2 Bol - @z /R g
H& FEARZAYE IR %‘@Wutﬂéé?étZHjéE URIMBRT A L ERE B KAER]
N2 ORI 2 FETRE - TN A] BE R B R FEN I 2 B B 2 R 77T R SO BES - HAS SR Al g2 dRg
HY » AIRE ST 2 SO RIS R EE 2 12 2R » IRILEAHZR1T Ry - AR EG LG o0
Z1B5R > IR E AN 205 - A IEE S 2 AR Zs P 1k imAE 2 T Ry - BfEZRIEAH
AT RS EARRIE BB EMRBILUNET AR (EEHH - SR G e
FASHERRIMA 21T Ry ﬂ‘ﬁxﬁﬁLX@”‘%é"tif’ﬁﬁfr%%KF&%UL‘HFUE'UEDLX%UT%ZIE%E%EE!*T%? ’
PRI fi s DABAS B S T 2 AT - ) lji/ﬁuﬂ‘UE*u%Uikufﬁﬁ Th o BRMEESTE
ZHREXNZS R IEERERFE BT/IT (‘The plaintiff contends the Utah adultery statute
violates a privacy interest protected by the Fourteenth Amendment...The freedom of disclosure is not
involved in the act of adultery since the joint nature of the act inherently involves disclosure beyond
one person. There is no marital union, no privacy protected by familial interests; indeed the act has for
centuries been viewed as totally antithetical to the family. It is a physical sexual act involving two
persons not having any obligation to each other. The Utah law does not compel disclosure of anything.
It precludes the act in the first instance. The privacy is in conduct like that of deceit or theft and similar
to that of conspiracy, not that of a marriage relationship.... It is suggested here that adultery is akin to a
conspiratorial act in violation of the family.... “Adultery is a transgression against the marriage relation
which relation the law endeavors to protect....”... An adulterous relationship imposes costs on the non-
involved spouse.... Costs may also be incurred by the errant spouse. Emotional costs may be
substantial.... It may lead to unwanted children and greater problems of child support.... It may also lead
to the destruction of a family and even serious violence. A state also has an interest in preventing
disease and adultery may be more deterrable than fornication.... The adulterer whose liaison produces
offspring may not have a protectable interest in the child. Adultery does not guarantee special status
towards a child produced from the liaison..... Adultery in the case of many will lead to divorce and
breakup of a family unit as a positive social and economic unit and force in society. The results can be
tragic and the social costs may impact innocent children and relatives....adultery to have serious and
endangering social and psychological consequences. It is not a victimless crime. There can be substantial
adverse social costs. The state has an interest in avoiding the deficits and damages of the adulterous
affair. The fact that adultery may occur with some frequency is no justification for a constitutional
restriction on the criminalization of adultery any more than on embezzlement or numerous other
violations of trust which frequently occur.... Whether under the circumstances a strict scrutiny or a
rational basis standard applies for constitutional review is not material to the resolution of this issue....
The State of Utah and the defendants have a compelling state interest in preventing adultery.... Law
Professor Martha A. Fineman...notes that in regulating intimacy, the norms of the nuclear family have
been firmly supported by the law.... Professor Fineman notes changes that have taken place, but the
“family as a legal, functional, and symbolic institution in America is based” on natural law.... It has
“tremendous societal value which helps to explain why it alone continues to serve as the only legitimate
referent for our political and public discussions about intimacy, sexuality, and morality, as well as
defining for us what are appropriate ‘family’ policies and needed law reforms.” ... Therefore, if this is so,
it is appropriate for a state legislature to criminalize adultery in support of legitimate family interests.’
875 F.Supp. 1465, 1477-78, 1484-85 (D. Utah, 1995).)
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See ERWIN CHEMERINSKY, CONSTITUTIONAL LAW: PRINCIPLES AND POLICIES, 4th ed., NY:
WOLTERS KLUWER LAW & BUSINESS, 683-809 (2011); Doug Linder, Levels of Scrutiny Under
the Equal Protection Clause, Exploring Constitutional Law (2019), UNIVERSITY OF MISSOURI-
KANSAS CITY, SCHOOL OF LAW,
http://law2.umkc.edu/faculty/projects/ftrials/conlaw/epcscrutiny.htm (last visited May 29,
2020).
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77 ERBES A 520 (The Supreme Court of the United States of America) % 17 ARt H

BE e (E (B (social beliefs) ~ 1 & i/ (social conditions) K% i FE#H (morality)Fft fy = B »
TN EREE T B EE o (BIUI1E Kahn v. Shevin ~ Joseph E. Seagram & Sons, Inc. v. Hostetter J;

Ferguson v. Skrupa ZEF » BZPeBBFFR DA RERURES HEE R A - B RFE AR
LA et (A E BT B 2 HIET o | (‘We have returned to the original constitutional

proposition that the courts do not substitute their social and economic beliefs for the judgment of
legislative bodies, which are elected to pass laws.” Kahn v. Shevin, 416 U.S. 351, footnote 10 (1974);
‘Under the system of government created by our Constitution, it is up to legislatures, not courts, to decide
on the wisdom and utility of legislation. There was a time when the Due Process Clause was used by this
Court to strike down laws which were thought unreasonable, that is, unwise or incompatible with some
particular economic or social philosophy. The doctrine that due process authorizes courts to hold laws
unconstitutional when they believe the legislature has acted unwisely has long since been discarded. We
have returned to the original constitutional proposition that courts do not substitute their social and
economic beliefs for the judgment of legislative bodies, who are elected to pass laws.’ Joseph E. Seagram
& Sons, Inc. v. Hostetter, 384 U.S. 35, 47 (1966); ‘The doctrine that prevailed in Lochner, Coppage,
Adkins, Burns, and like cases—that due process authorizes courts to hold laws unconstitutional when
they believe the legislature has acted unwisely—has long since been discarded. We have returned to the
original constitutional proposition that courts do not substitute their social and economic beliefs for the
judgment of legislative bodies, who are elected to pass laws.’ Ferguson v. Skrupa, 372 U.S. 726, 730

(1963).) X AIFE Griswold v. Connecticut —ZH » gZFeINEIR + 1 EBIBEF A =0 ERE R AE DA
HILEKR A E - stARMSOBRIE - BEES At &l - REIDERGIHE - fFEaH
R E M o (“We do not sit as a super-legislature to determine the wisdom, need, and propriety of
laws that touch economic problems, business affairs, or social conditions.” 381 U.S. 479, 482 (1965).)53
YIFE Joseph E. Seagram & Sons, Inc. v. Hostetter ;. Ferguson v. Skrupa ZEH » 3% 5 83
AR REDAE C 2 R BhimEEE - SEME R E RN e AR E R SR
DU E 7 BEMER IEEEEFEFE | (itis not the province of courts to draw on their own views

as to the morality, legitimacy, and usefulness of a particular business in order to decide whether a statute
bears too heavily upon that business and by so doing violates due process.) 384 U.S. 35, 47 (1966); It is
the province of courts to draw on their own views as to the morality, legitimacy, and usefulness of a
particular business in order to decide whether a statute bears too heavily upon that business and by so
doing violates due process. 372 U.S. 726, 728-29 (1963).)

139



T BRI LE £ o 28

28 B[R EREZE M e = A FE(Supreme Judicial Court of Massachusetts){F Commonwealth v.
Judith Stowell —Z& » 50 Fy © EEIBHF A =0 AT HEIHFE 1 > (£ 1] DUGR R BAHE
HISRBRFR A IR 5 RelE 14 TR 2 Z H bR - EARBRE T B SN2
DRl o MECmFRALNE 2 KEHEE 28 KA IRIE M T Ry Z BB A0 n] » S MAA 2 (8 A FRFLARERS
SRS T R LR IRESTRE A & B AL N2 T R R M=
BT R EEARS > WAERE © sZENRBEHINARZER > IRAERE - YN
R Z FEIR > BRI I LIAR &L - S MEEER AR FEANE - MilEsEZENEIZ17{E
HAHUE 2 FEIR » S IBARRAAERT 2 07 E D0 DARRES - 2N B BRI B2 BT - Al
% NET S AT RE e AR IAHIE 2 17 K 7 DAZE I - BIEA &EZ A4 - AIEISEEF & m)
Bl Southern Sur. Co. v. Oklahoma —Z& 4850 = T iBAHZRTT R Jofe FEMBH 2 I
FR(T Ry BN LALLE C 2 5 2R #iE - | WiEEREZENDERE - FRDUNETEE L
MHZEIT RN > ML M RBEE Z B - 3 21T RECE BIRIE IR (5 - TR et 2B
1 Z AZR - BT B A RS S B 21T R Z AHBER i B R EHE < SR 25
RMEREETZ R - (BA[E_EFRAB L - IR G A RE G A DUNETRIZEE
#51T Ry ARSI EN AR sE T - BUREESTH ML AR 28R FRARZE L
AR - ZHIEIEE T R NS ERE AT 2R 2 A HRBER - MRARIETTE
MHEIUIRE R — IR BA ZEL AR BERENERE ZEIREILEKR > NZHRE
W AETE o JEBCERE T &S HMERY o (‘the Supreme Court decisions “make it clear that only personal
rights that can be deemed ‘fundamental’ or ‘implicit in the concept of ordered liberty,” Palko v.
Connecticut, 302 U.S. 319, 325, 58 S.Ct. 149, 152, 82 L.Ed. 288 (1937), are included in this guarantee
of personal privacy.” Roe v. Wade, supra 410 U.S. at 152, 93 S.Ct. at 726. Whatever the precise definition
of the right of privacy and the scope of its protection of private sexual conduct, there is no fundamental
personal privacy right implicit in the concept of ordered liberty barring the prosecution of consenting
adults committing adultery in private. Accord Suddarth v. Slane, 539 F.Supp. 612, 613 (W.D.Va.1982);
Johnson v. San Jacinto Junior College, 498 F.Supp. 555 (S.D.Tex.1980); Wilson v. Swing, 463 F.Supp.
555 (M.D.N.C.1978); Hollenbaugh v. Carnegie Free Library, 436 F.Supp. 1328 (W.D.Pa.1977), aff’d,
578 F.2d 1374, cert. denied, 439 U.S. 1052, 99 S.Ct. 734, 58 L.Ed.2d 713 (1978). Therefore, the statute
is not unconstitutional on its face.... Nor is the statute unconstitutional as applied to the defendant’s
conduct. The right of the State to regulate the institution of marriage under its police power is
unquestioned where it does not infringe on fundamental rights. Zablocki v. Redhail, 434 U.S. 374, 396,
98 S.Ct. 673, 686,54 L.Ed.2d 618 (1978) (Powell, J., concurring)....The Commonwealth has extensively
exercised this power to regulate numerous aspects of the marriage relationship. See generally G.L. c. 207.
Given this broad concern with the institution of marriage, the State has a legitimate interest in prohibiting
conduct which may threaten that institution. See Green v. Richmond, 369 Mass. 47, 51, 337 N.E.2d 691
(1975) (“Massachusetts has a strong public interest in ensuring that its rules governing marriage are not
subverted”); French v. McAnarney, 290 Mass. 544, 546, 195 N.E.2d 714 (1935) (“The Commonwealth
has a deep interest that [marital] integrity is not jeopardized”). As the Supreme Court has stated:
“Adultery is an offense against the marriage relation and belongs to the class of subjects which each State
controls in its own way.” Southern Sur. Co. v. Oklahoma, 241 U.S. 582, 586, 36 S.Ct. 692, 694, 60 L.Ed.
1187 (1916). In addition to prohibiting adultery by criminal statute, Massachusetts law also makes
adultery a ground for divorce.... We take judicial notice that the act of adultery frequently has a
destructive impact on the marital relationship and is a factor in many divorces.

We are not unaware that the public policy against adultery is most often expressed in these divorce
proceedings and that the crime of adultery is rarely made the subject of criminal prosecution....as the
Appeals Court further noted: “To recognize that fact is not to say that [this statute has] become invalid
or judicially unenforceable....The failure to prosecute others is not presented by the legal questions
reported in this case. The statute remains as a permissible expression of public policy. If any lack of
prosecution of the crime of adultery indicates a general public disfavor with the statute, appropriate
means exist to address such disfavor to the Legislature, which has the power to change or repeal the
statute.... In the absence of a constitutional violation, we have no power to invalidate the statute.” 389
Mass. 171, 174-6 (1983).)
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